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UNITED STATES RT OF APPEALS 
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FOR THE SECOND CIRCUIT 


UNITED APPELLEE 


STATES 
V. 


L. COMPANION 


TEMENT 


PRELIMINARY STA 


Com; 


Robert L. anion appeals the order 


States District Court, the Honorable James 


United States District Judae 


entered on 


presiding, 


May 
May 


entered ] 


on 


Maw 
ray 


Mr. Companion 


District 


of 


c 
We 


Vermont, 


opinior 


+ 
i 


7 


for revocation of probation. Judge Holden had placed 


® 


Mr. Companion on probation on May 30, 1975, after he entered 


a plea of nolo contendere to one count of an incictment 


charging him with interstate transportation of c unterfeit 


securities, in violation of 18 U.S.C. § 2314. Three condi- 


his travel to Vermont and New Hampshire; that he file written 


reports monthly with his probation officer: and that he 

notify his probation officer of any change of address. On 
January 30, 1976, he was arrested in Arizona for violatior 
of these’ conditions. The basis of Mr. Companion's motion t 
dismiss was the delay by the Gc rnment of three mont) hott r 
returning him to t} Dis*«rict h ing jJurisdicti C r him 
and in providing } rith a heari before a ji cial officer, 
during which period the GC Y nt hel im in jai] ithout 
an judicial aut! ization. 

1976, Robert’ Companion was arrestec at a 
private rehabilitation facility near Tucson, Arizona, by agents 
of the Federal Bureau of Investigation for violation of proha- 
tion. [T 13]* Mr. Companion has a history of alcoholism, as 
do other members of his family, including his mother. [T 9 - 

/ = 207 In Arizona he was undergoing treatment for his alcohol- 
ism at a rehabilitation facility operat VY religious qroun, 
the Lost and Found Ministry. PT 24% At ten o'clock on the 

* 


* " refers to the transcript of tl heari ] May 3, 1976 


morning he was arrested, Mr. Companion was told that 
agents had visited the facility carlier that morning 

a warrant for his arrest. ie 333 Mr. Companion showered, 
cleaned ur in waiter Oo hem to arrily tT 43) 
arrested at one p.m. [T 13]. 


Following his arrest, the Government 


Mr. Companion before a judicial official until May 


when he was brought before the Honorable James S&S 
in the United States District Court at Rutland, 
his arrest, Mz 


where he 


Florence Arizona 


facility in El Reno, Oklahor 
mately five days. ‘Ty 26) lext, he was transported 


iN 


Leavenworth Penitentiary in Leavenworth, 
was he for about fourteen days. re 26) 


nr 


Marion Federal Penitentiary 


an overnight stay, 
Indiana, 


fourteen 


Pennsylvania, 


whe 


and then moved to ct ederal Penitentiary 1e next mornina. 


cy 270 After a day in Gewisburg, Mr. Com; Anion was taken 


to the Metropolitan Correctional Center in New York City. 


‘orrec 


Center from April 2 Apri On April 28, he 


was transported to Vermont. ‘? e the course of 


Ue 


incarcerations, all Mr. Companion's personal effects 


ing clothes, Bibles, and $8.10, 


Ce 


personnel and lost. 


ARGUMENT 


1. THE GOVERNMENT FAILED TO COMPLY WITH 18 U.S.C. § 3653, 
WHICH REQUIRES THAT, "AS SPEEDILY AS POSSIBLE AFTER ARREST, THE 
PROBATIONER SHALL BE TAKEN BEFORE THE COURT FOR THE DISTRICT 
HAVING JURISDICTION OVER HIM." 


2. THE GOVERNMENT FAILED TO COMPLY WITH GAGNON V. SCARPELLI, 
411 U.S. 778, (1973), WHICH REQUIRES THAT A PERSON ARRESTED FOR 
PROBATION VIOLATION BE GIVEN A PRELIMINARY HEARING AT OR NEAR THE 


PLACE AND TIME OF ARREST. 


36 IN INCARCERATING THE APPELLANT FOR THREE MONTHS BEFORE 
BRINGING HIM BEFORE A JUDICIAL OFFICER, THE GOVERNMENT DEPRIVFD 
THE APPELLANT OF HIS RIGHT NOT TO BE INCARCERATED EXCEPT BY 
JUDICIAL ACTION, AND DEPRIVED THE DISTRICT COURT OF SENTENCING 
PREROGATIVES. 


4. ASSUMING, ARGUENDO, THAT A PROBATION VIOLATOR MUST 
SHOW PREJUDICE IN ORDER FOR A VIOLATION PETITION TO BE DISMISSED 
BY REASON OF DELAY, THE APPELLANT WAS PREJUDICED BY BEING INCAR- 
CERATED FOR THREE MONTHS WITHOUT JUDICIAL OR STATUTORY AUTHORIZA- 
TION. THUS THE DISTRICT COURT SHOULD HAVE DISMISS: THE PETITION. 


Je VEN WITHOUT A SHOWING OF PREJUDICE, THE ([SvRICT 
COURT SHOULD HAVE DISMISSED THE PETITION TO ENFORCE GOVERNMENT 


ADHERENCE TO THE REQUIREMFNTS OF 18 U.S.C. § 3653 AND TO GACNON 


V. SCARPELLI, SUPRA, AND TO PROTECT THE JUDICIAL SENTENCING 


PUNCTION. 


Mr. Companion was arrested in Arizona on January 30, 


1976, and first appeared before a judicial official on 

May 3, 1976, in Vermont. In the intervening three months 
he was incarcerated in twelve different jails as he was 
moved east by the Government. In allowing three months to 
elapse between Mr. Companion's arrest in Arizona and his 
initial appearance in Vermont, the Government failed to 
comply with 18 U.S.C. § 3653, governing the revocation of 
probation, which requires that, "as 

after arrest, the probationer shall be taken 

court of the district having jurisdiction over him. 

The district having jurisdiction over 
is the district of Vermont. The Government 
it did not transport Mr. Companion to that dis 
speedily as possib] He was moved across the country by 
a circuitous route, which included stays of various lengths 
in twelve different penal institutions. He was incarcerated 
in New York City, only a short distance from the District of 
Vermont, for a period of twenty-six days. He did not arrive 
in the District of Vermont until April 28, 1976, some eighty- 
seven days following his arrest. 

Counsel for the Government at the May 3 hearing, in res- 
ponse to the Court's questions concerning what is meant by 
the phrase, Ss speedily as possible," conceded that Mr 


panion was not brought before the Court as speedily as 


possible: 


THE COURT: Wel] I don't think it means 
ninety days, do yo 

MR. NEIDERMEIER: Certainly, Your 

I would think that "as aa eT | as 

ble" does not mean that, [T 24 


Neidermeier stated: 


MR. NEIDERMEIER: ‘The probatione. has been 
brought, albeit, not as speedily as possible, 
perhaps, but to the forum in which the wit- 
nesses are, in which the sources are fresh, 
and in which he was sentenced and I believe 
that the Court has information regarding his 
violation. [T 


In its opinion of May 13, the District 


attributing some of the delay to the Defendant's 


presence in Arizona, found that the Government f 
to transport the defendant to 


speedily as possible: 


While the Government has failed to bring the 
defendant before this court "as speedily as 
possible" within the provisions of 18 

§ 3653, some of the delay is attributa 

the excessive distance that the probati 
traveled from’ this District in violation of 
the conditions of his probation. [Opinio 
Page 2] 


In addition to its failure to comply with 18 


3653, the Government failed to observe the requirement of 


Gagnon v. Scarpelli, 41] U.S. 778 (1973), that an arrested 


probationer be given a preliminary hearing at or near the 


and time of arrest. The Court stated at 782: 


Accordingly, we hold that a probationer, 
like a parolee, is entitled to a prelim- 
inary and a final revocation hearing, under 


the conditions specified in Morrissey. 


In Morrissey (Morrissey v. Brewer, 408 U.S. 471 [1972)), 


hearing as 


The first stage in the process of parole 
revocations occurs when the paroles is arres- 
ted and detained, usually at the discretion 

of his parole officer. ...There is typically 

a substantial time lag between the arrest and 
the eventual determination by the Parole 

Board whether the parole should be revoked. 
Additionally, it may be that the paro 
arrested at a place distant from the st 
institution, to which he may be returned 

before the final decision is made concern 
revocation. Given these factors, due process 
would scem to require that some minimal inquiry 
be conducted at or reasonably near the place 
of the alleged parole violation or arrest and 
as promptly as convenient after arrest while 
information is fresh and sources are available. 
Such an inquiry should be seen as in the nature 
of a “preliminary hearing" to determine whether 
there is probrble cause or reasonable grounds 
to believe thi the arrested parolee has 
committed acts which would constitute a viola- 
tion of parole conditions. {408 U.S. at 485] 


The reasons for granting a probationer a preliminary hear- 
ing at the place and time of arrest are numerous. First, @ 
preliminary examination would determine whether the right 
person had in fact been arrested. Second, su: a hearing 
would determine whether probable cause exists to hold the proba- 
tioner in custody. Third, where it is necessary to transport 


an arrested probationer to another district, the hearing officer 


is in a position to enter ua order assuring that this 


done “as speedily as possible," in complizice wit 
§ 3653. The Government's failure to 


a preliminar’ hearing as required by Gag 


; 
i 


rh 
means that the Government has simply ignored the Supreme 
Court's attempt through Morrissey and Gagnon to secure these 
interests. 
The Government held M 
months before bringing him before a judicial 
Mr. Companion's confine: vas utterly without 
authorization. In incarcer: 
months without proces 
‘retion to 
in jail. By its actions, 
sentencing function. 
The question is w 
the appropriate remed:. While judicial attention has nx 
abundartly directed toward the situation of the prohati 
violator, several circuits ve examined the effect upon 
parole violator of unreasonable delay in affording him 
preliminary hearing. 
rule in the Second Circuit appears e that where 
an unreasonable delay occurs prior to 2 holdir of a parole 
revocation hearing, the revocation action wi > quashed only 


if the petitioner demonstrates actual prejudice resulting from 


In Robb v. Norton, 394 F.Supp. 856, 858 (D. Conn. 


1975), the Court found that unreasonable delay 


=20~ 


prior to the holding of a parole revocation hearing. After 


making that finding, Judge Zampano wrote, "...the Petitioner 
urges that the detainer and the underlying violations warrant 
must be quashed...To merit this relief the Petitioner must 
demonstrate actual prejudice resulting from the unreasonable 
delay in holding a parole revocation hearing." This position 
is not inconsistent with the decisions of this Court. In 
United States ex rel_ Biassingame v. Gengler, 502 F.2d 1388 

(2d Cir. 1974), the Court, in a brief per curium opinion, 
reaffirmed United States v. Kenton 287 F.2d 534 (2d Cir. 1961). 
In Kenton, which was decided prior to the Morrissey extension 
of due process safeguards to parole revocation proceedings, 

the Court held that dismissal was not an appropriate remedy 

for the Government's unreasonable delay in providing a parole 
revocation hearing, where the petitioner was not prejudiced 

by the delay. In neither Kenton nor Blassingame did the peti- 


tioner make a showing of prejudice. It should be noted that 


in other circuits, unjustified delay may in and of itself 


provide justification for dismissing a parole revocation pro- 


ceeding. The Seventh Circuit in effect dismissed such a pro- 
ceeding in United States ex rel Hahn v. Revis, 520 F.2d 632 
(7th Cir. 1975), where it concluded that an unjustified delay 
in providing a parole revocation hearing required the issuance 
of a writ of habeas corpus and made a further stipulation that 
in effect “i: missed the petition: 


In view of the unjustifiable Celay, we do not 
think it appropriate to order a revocation 


hearing at this time. To order anything less 

would be to provide the petitioner a right 

without a remedy..." [520 F.2d 639} 
Similarly, the District Court for the District of Columbia 
has dismissed warrants fur parole violation apparently without 
a show of prejudice. See Sutherland v. District of Columbia 
Board of Parole, 366 F.Supp. 276 (D.D.C. 1973) (five months’ 
delay); Jones v. Johnston, 368 F.Supp. 571 (D.D.C. 1974) 
(three years' delay). 

Certain parallels exist between the situation of the 
parole violator and probation violator. However, as we point 
out below, there are important distinctions as well. It is 
our position that these distinctions are important enough to 
require the Court to judge the Government's actions by a 
stricter standard in probation cases than in parole 
to termine whether delay by the Government should result in 
G@isiissal. Assuming, arguendo, that the same standards apply 
in both categories, it is our position that Mr. Companion was 
sufficiently prejudiced by the delay in this case to require 
dismissal of the petition. 

It was by no means inevitable that Mr. Companion's viola- 
tion of probation would result in a sentence as severe as three 
months incarceration. First, the statute governing the resent- 
encing of probation violators, 18 U.S.C. 3653, provides that 


where a probationer undergoes revocation, the Court may, "re- 


quire him to serve the sentence imposed or any lesser sentence 


(emphasis added). Second, The American Bar Association's 


s 


-12- _ 


Standards Relatirg to Probation, Part V, §5.1, provide a 
recommendation that probativun violation not be followed by 
incarceration except under certain specific conditions, 
with minimal application to this case. That recommendation 
provides that violation of a condition of probation is a 
necessary and sufficient ground for revocation of probation, 
but revocation followed by imprisonment should not be the 
disposition unless imprisonment is necessary to protect the 
public; to provide the offender with correctional treatment 
which can most effectively be provided in jail; or unles- 
it would unduly deprecate the seriousness of the violation 
if confinement were not ordered. The recommendation suagests 
that as an alternative to confinement, the court review the 
conditions of the probation, ordering changes to he made 
where necessary. 

The Government's actions foreclosed the possibility that 
Mr. Companion would receive a sentence of less than ninety 
days and effectively imposed a sentence of three months upon 
him without process. Certainly this is prejudice. The viola- 
tion in this case was not on the order of seriousness of, 
for example, a criminal act committed while on probation. In 
view of that fact and the other circumstances of the case, 
such as Mr. Companion's desire to seek treatment for his alco- 
holism, it was distinctly possible upon arrest that a lesser 


sentence than ninety days, or no confinement at all, would be 


imposed. Indeed, at the time of his arrest, Mr. Companion was 


ih Be 


receiving rehabilitative treatment effectively, which treatment 
was terminated by his incarceration. The nature of the incar 
ceration -- twelve jails in three months -- made continuation 
of treatment impossible. The Government's actions foreclosed 
the possibility of a lesser sentence and foreclosed the possi- 
bility of an immediate continuat.on of treatment, and therefore 
deprived the Court of part of its sentencing function. 

This impact on the sentencing process points to the dif- 
ference in legal stat:~ between the probationer and the parolee. 
The Parolee remains in the custody of the Attorney General 
while he is on parole [18 U.S.C. 4203(a)]. Upon the execution 
of a warrant for prrole violation, the parolee must be returnec 
to the custody of the Attorney General [18 U.S.C. § 4206}. No 
judicial action is reauired. 

Such is not the case with the probationer. The probationer 
is not in the custody of the Attorney General. Upon violation 
of the terms of his probation, he will only be incarceiated if 
the court decides after hearing, that incarceration is the 
appropriate alternative [18 U.S.C. There is no expec- 


tation that the original sentence imposed and suspended will be 


imposed [Id.]. Rather, as indicated above, the enlightened 


practice is to review and alter the conditions of probation 
unless the court feels it must incarcerate the defendant to 
protect the public, to allow him to receive treatment, or to 
deter other probationers from violati eir probation. 

It follows that different standards should be applied to 


probationers and parolees in determining whether revocation 


my 


petitions shoula e dismissed when the Government delays in 
holding revocation proceedings. In the case of the proba- 
tioner, delay deprives the probationer of access to the 
Courts, to which he is entitled by statute. The longer the 
delay, the greater the deprivation. No such deprivation is 
experienced by the parolee as he has no such right. The 
commitment. of the parole violator to the custody of the 


Attorney General is automatic. 


CONCLUSION 
The Court of Appeals should reverse the District Court's 
the defendant's motion to dismiss for the following 
1. The Governrent's actions prejudiced Mr. Companion 
in the most fundamental of ways. The Government imposed upon 
him a prejudgment sentence of three months' incarceration. 
No judicial or statutory authorization preceded this incarcera- 
tion. he inc: :ceration was imposed without the prior judgment 


of any court or judicial official. Mr. Companion was prejudiced 


in that } 2 was prejudged. Prejudice of the magnitude which he 


experienced -- three months in twelve different jails -- can 


only be redressed by a dismissal of the probation revocation 
petition. 

2. Dismissal of the petition is necessary to prevent 
future actions by the Government, in similar circ istances, dis- 
regarding the reauirements of 18 U.S.C. § 3653 and Gagnon v. 


Scarpelli, supra, and assuming judicial sentencing »rerogatives. 


Dismissal is also the only reasonable means of redressing 

Mr. Companion's grievances. The Government's actions in 

this case violated the requirement of 18 U.S.C. § 3653 that 

an arrested probationer be transported as speedily as possible 
to the district having jurisdiction over him. The Government's 
actions violated the mandate of Gagnon v. Scarpelli, supra, 
that a person arrested for violation of mrobation be granted 

a preliminary hearing at or near the place and time of arrest. 


And the Government's actions deprived the District Court of 


substaitial discretion in sentencing Mr. Companion. If the 


Court of Appeals does reverse the District Court's decision, 
Mr. Companion's rights will have been abridged, 
will be available to him. Dismissal of 

. 
Mr. Companion's only rea’? stic remedy. As Seventh Circuit 
stated in United States ex rel Hahn v._Revis, supra, "to © 
anything less would be to provide petitioner a right without 
remedy." And to require anything less would be tO encourage 
the Government to disregard the directives of the Supreme Court, 


the directives of Congress, and the prerogatives of the sentenc- 


ing court. 


Dated at Burlington, Vermont, this 16th day of 


ROBERT L. .COMPANION 


t | crs 
' 


~~ Richard B. Hirst — 


Member of the firm of 
VILLA & HIRST 
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UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF VERMONT 
United States of America 
Vv. Criminal Action 


File No. 75-30 
Robert L. Companion 


ORDER 


On May 30, 1975, following the defendant' 

guilty to Count I of the Indictment to a violation 
§ 3214, the Court found the defendant to be 

Adult Offender, but one who would not benefit from treatment 
under the provision of the Youth Correction Act. Imposition 
of sentence was suspended and 1e defendant 
probation for a period of two years. 

Upon application of the Chief U.S. Probation Officer, 
warrant for the arrest of the defendant was issued from this 
Court as the last Court having supervision of the probationer 


for alleged violation of provisions 4, 5 and 7 of the general 


conditions of the probation. 


The defendant was arrested in Arizona on January 


1976. After the United States District Court for the 
of Arizona delcined to accept jurisdiction, the defendant 
assigned to the Prisoner Coordination S*ction for transporta- 


tion t this istric After considerable 


rought before thi 


May 3, 1976, of the alleged violation of the terms of his 
probation. 

The defendant appeared in person and by assigned counsel. 
Upon consideration of the evidence presented, the Court finds 
that the defendant had violated the condition of his probation 
in leaving the judicial district of the Court having jurisdic- 
tion over him in August, 1975; that he willfully failed to 


notify the probation officer of this district of his change 


in residence and that he failed to submit written monthly 


reports to the Chief United States Probation Officer for 
period from July, 1975. 

The hearing was adjourned from May 1976, 

1976, to afford the Government an opportunity to answe 
defendant's motion to dismiss ie warrant for probationer: 
arrest on the ground of excessive delay. While the Gover 
has failed to bring the defend - before this Court 

as possible" within the provisions of 18 U.S.C. § 

of the delay is attributable to the excessive distance 

the probacioner traveled from this district in violation of 
the conditions of his probation. 

Upon consideration of oral and written arguments of 
counsel and statements presented to the Court, the notion to 
dismiss was denied for reasons stated on the record Being 
satisfied that the defendant has abused the opportunity afforded 
him to avoid incarceration and that the defendant's continued 


probation will undcrinine the alternative of probation and thx 


seriousness of the offense for which he has been convicted, 


-_—2 


it is ORDERED: 


The defendant's probation is revoked and he is committed 


to the custody of the Attorney General of the United States 


Dated at Rutland, in the District of Vermont, this 13th 


1976. 


S/JAMES 
we /UIieo 


I hereby certify that I have this 16th day of July, 


1976, 


mailed two copies of the attached Brief of Appellant 


and Appendix to Jerome J. Niedermeier, Assistant U.S. 


Attorney, Post Office Building, Rutland, Vermont 05701. 


. 
«| \ 
, \ \ 


‘llant 


al 


